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CONFRONTATION AND CROSS-EXAMINATION 
IN EXECUTIVE INVESTIGATIONS 


The rights of an accused to confront and cross-examine adverse witnesses 
are a basic aspect of the American judicial process.’ In all criminal proceed- 
ings these rights are guaranteed by the due process clause of the fifth 
amendment, reinforced by the specific safeguards of the sixth amendment,? 
and buttressed by the common law tradition of excluding untrustworthy 
hearsay evidence? whenever the trier is unable to judge firsthand the de- 
clarant’s credibility.4 Accordingly, whenever government threatens indi- 
viduals in adjudicative proceedings, including noncriminal judicial® and ad- 
ministrative determinations,® due process demands that the accused be given 
the opportunity to confront and cross-examine his accuser. 


While the Supreme Court has required that persons be afforded the 
right of confrontation and cross-examination in adjudicative hearings, it has 
allowed purely “investigatory” bodies greater discretion in refusing to grant 
the constitutional safeguards.’ The difference between adjudicative and in- 
vestigatory hearings, however, has not been easily defined. In two cases 
with similar facts, Hannah v. Larche® and Jenkins v. McKeithen,® the Court 
reached seemingly conflicting results. In Hannah a plurality of the Justices 
held that because the government body in question could not take affirmative 
legal action against individuals, the commission was investigative in nature 
and therefore not subject to constitutional procedural requirements.1° The 
Justices specifically rejected the argument that confrontation and cross- 
examination must be afforded where such consequences as economic harm 


1 Greene v. McElroy, 360 U.S. 474, 496 n.25 (1959); Alford v. United States, 282 U.S. 
687, 691 (1931) (“Cross-examination of a witness is a matter of right.”); 2 E. Conran, 
Mobern TRriAL Evivence §§ 1182-83 (Supp. 1966); C. McCormick, Evwence § 19 (1954), 
5 J. Wigmore, Evwence § 1367 (3d ed. 1940). 

2 Although the amendment literally only guarantees the right to confrontation, the 
Court has interpreted it to include the right to cross-examination. Greene vy. McElroy, 
360 US. 474, 496-97 (1959); C. McCormick, supra note 1, at § 19. 

3 C. McCormick, supra note 1, at §19; 5 J. Wigmore, supra note 1, at § 1365. 

4C. McCormick, supra note 1, at § 19, 

5 Willner v. Committee on Character & Fitness, 373 U.S. 96, 103 (1963). 

6 See Hannah v. Larche, 363 U.S. 420, 442 (1960) (indicating the procedures are 
required in “adjudicatory proceedings”); Greene v. McElroy, 360 U.S. 474, 496-97 
(1959); Reilly v. Pinkus, 338 U.S. 269, 275 (1949); cf. Morgan v. United States, 304 
US. 1, 18-19 (1938). 

7 See text at notes 33-61 infra. 

8 363 US. 420 (1960). 

9395 US. 411 (1969). 

10 363 US. at 451. 


[ 487 ] 
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and impaired reputation may indirectly result from the agency action.” 
Jenkins, on the other hand, held that a commission “accusatory” in nature 
is adjudicative even if it does not make the formal legal determinations de- 
scribed in Hannah. Jenkins thus appears to modify the earlier decision, 
although the Court specifically reaffirmed it. 


This Note will explore the need for confrontation and cross-examination 
in executive hearings and determine whether the Court’s approach, or one 
of several alternatives, best satisfies constitutional requirements. As used in 
this Note, the term executive or investigatory commission refers to a body 
which finds facts and issues reports and which can subpoena witnesses,'* 
demand documents’® and punish with contempt those who refuse to co- 
operate.t® Discussion will be limited to those investigative committees 
classed as “executive” or “administrative.” Congressional investigative com- 
mittees will be excluded because they are sui generis with regard to due 
process requirements; similarly, grand juries will be disregarded due to 
their unique constitutional stature.* Notwithstanding these exclusions, 
however, the subject of inquiry is broad and growing rapidly.!® As gov- 
ernment has expanded, the need for information has intensified;?° conse- 
quently subpoena power has been granted numerous federal? and state” 
investigating officials. It is apparent that “the ... trend... is in the 
direction of inquisitions by officials.” 8 


11 Jd, at 443. 

12 See text at notes 55-57 infra. 

13 395 US. at 427. 

14 See 1 K: Davis, ADMINISTRATIVE Law § 3.10 (1958). 

15 Td. § 3.02. 

16 “Despite the apparent paucity of prosecutions under them, statutory provisions 
for penal sanctions for refusal to produce evidence are very common.” Id. § 3.11, at 212. 
Both the Hannah Civil Rights Commission, 42 U.S.C. $1975d (g) (1964), and the 
Jenkins Labor-Management Commission, La. Rev. Stat. ANN. § 23:880.9(B) (1) (Supp. 
1970), were empowered to ask for court enforcement of their orders, with the judiciary 
being entitled to hold in contempt those who violated court orders. 

17 See Hannah v. Larche, 363 U.S. 420, 449, 493, 497 (1960); Newman, Due Process, 
Investigations & Civil Rights, 8 U.C.L.A.L. Rev. 735, 752-54 (1961). 

18In Jenkins v. McKeithen, 395 U.S. 411, 430-31 (1969), Mr. Justice Marshall took 
great pains to point out the special place that the grand jury occupies. See generally 
Newman, supra note 17. 

19 See notes 20, 22-23 infra. 

20 1 K. Davis, szzpra note 14, at $ 3.01. 

21 Rogge, Inquisitions by Officials: A Study of Due Process Requirements in Admin- 
istrative Investigations—l, 47 Minn. L. Rev. 939 (1963). Thirty-nine agencies within 
the federal government were described in the article as having subpoena powers for 
investigations. 

22 Rogge, Inquisitions by Officials: A Study of Due Process Requirements in Adimiin- 
istrative Investigations—Il, 48 Munn. L. Rev. 557, 595 (1964). 

23 Rogge, supra note 21, at 995. See generally 363 U.S. at 454-85. 
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THE SUPREME CourRT DECISIONS 
The Security Cases 


Two cases which emerged from the federal government’s loyalty pro- 
grams of the 1950’s helped mold the Court’s opinion of when the right of 
confrontation and cross-examination must be granted. The first, Joint Anti- 
Fascist Refugee Committee v. McGrath,** arose after the plaintiff organiza- 
tions were placed on the Attorney General’s list of subversive organizations 
without a hearing. Although the Court’s insistence on a hearing before a 
subversive designation can be made is of little relevance to the subsequent 
cases involving confrontation and cross-examination,”> the case illustrates 
divergent views about the degree of harm necessary to invoke constitutional 
protections. Since the concept of harm may be pivotal in determining the 
limits of the rights to confrontation and cross-examination, Joint Anti- 
Fascist Refugee Committee merits consideration. Mr. Justice Frankfurter, 
in his concurrence, found that the “[d]esignation works an immediate sub- 
stantial harm to the reputations of the petitioners” 2° and that this damaged 
reputation could result in economic injury.?? The dissent, however, took a 
directly opposite view. Mr. Justice Reed admitted that the listing might 
harm the “prestige, reputation and earning power” °° of the organizations, 
and that such injuries would present a colorable tort action for redress of 
the harm suffered. Nevertheless, since the “petitioners are not ordered to 
do anything and are not punished for anything,” ®® the dissenters found no 
constitutional deprivation of liberty or property existed unless legal process 
could issue. 


The Joint Anti-Fascist case only obliquely approached the question of 
confrontation. In Greene v. McElroy,®° however, the Court was directly 
presented with the issue of confrontation and cross-examination in loyalty 
hearings. Greene, vice-president and general manager of a private corpora- 
tion which undertook projects involving military secrets, was denied a 


24 341 US. 123 (1951). 

25 The opinion of the Court avoided the constitutional question by holding that the 
Attorney General had not been authorized to make subversive designations without a 
hearing. /d. at 136. In concurring opinions, Messrs. Justice Black, Douglas and Jackson 
indicated that failure to grant a hearing violated due process. Id. at 142, 174, 186. 

26 Id. at 159 (Frankfurter, J., concurring). 

27'The argument that economic injury would result was aided by the fact that the 
executive order authorizing the Attorney General’s list envisioned that the list would 
be used in the administration of the federal loyalty review program, which was designed 
to determine the loyalty of federal employees. Exec. Order No. 9,835, 3 C.F.R. 627 
(Comp. 1943-1948). 

28 341 US. at 202. 

29 Id. at 203. 

30 360 U.S. 474 (1959). 
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security clearance in an administrative proceeding without confrontation 
and cross-examination of his accusers. In voiding the administrative action, 
the Court found it unnecessary to invoke the constitutional protections; five 
Justices held that neither Congress nor the President had delegated au- 
thority to the Department of Defense to deny the right of confrontation 
and cross-examination in the hearings.*1 Although Mr. Chief Justice War- 
ren’s majority opinion held that the agency could not deny confrontation 
and cross-examination without specific authorization, the language of the 
opinion makes it clear that he felt that such rights are of constitutional di- 
mension in executive hearings: 


Certain principles have remained relatively immutable in our juris- 
prudence. One of these is that where governmental action seriously 
injures an individual . . . the evidence used to prove the Govern- 
ment’s case must be disclosed to the individual so that he has an op- 
portunity to show that it is untrue. ... We have formalized these pro- 
tections in the requirements of confrontation and cross examination. 
They have ancient roots . .. [that] find expression in the Sixth 
Amendment .. . . This Court has been zealous to protect these rights 
from erosion.®2 


Because Greene was not decided on constitutional grounds, the Court never 
reached the question whether the alleged harm merited due process pro- 
tections. Nevertheless, in Greene the Court did recognize the importance of 
confrontation and cross-examination in the investigatory context, strongly 
hinting that denial of employment and security blacklisting were injuries 
warranting protection. Accordingly, the stage was set for Hannah and ex- 
amination of two tough constitutional problems—the degree of harm that 
merits protection and the extension of certain criminal safeguards to the 
hearing room. 


The Hannah and Jenkins Decisions 


Hannab v. Larche®* arose when voting registrars and citizens of the State 
of Louisiana moved to enjoin a hearing of the Commission on Civil Rights, 
which had been created by the Civil Rights Act of 195734 to conduct 
hearings in certain voting rights cases.°®° The commission was required to 


81 Jd. at 507. Messrs. Justice Frankfurter, Harlan and Whittaker concurred in the 
judgment absent evidence that “Congress or the President authorized the procedures 
whereby petitioner’s security was revoked.” Id. at 508. They intimated “no views as 
to the validity of those procedures.” Id. 

82 Id. at 496-97. 

38 363 U.S. 420 (1960). 

84 42 U.S.C. § 1975 (1964). 

35 Id. §§ 1975c(a) (1), 1975d (f). 
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report its findings to the President and advise Congress on possible legisla- 
tive remedies for disfranchisement. More importantly, as a result of the 
commission’s findings, criminal charges could be filed against violators of the 
Act.36 The registrars and citizens based their injunctive suit on a variety 
of grounds,?? including the denial of confrontation and cross-examination 
of witnesses.38 A three-judge district court,®® relying on Greene v. Me- 
Elroy,* held that Congress had not specifically authorized the commission 
to dispense with confrontation and cross-examination, and thus an injunc- 
tion should issue.4! On appeal, the Supreme Court first found that Congress 
had authorized the commission to dispense with the procedures. The second 
issue then became the question left unresolved in Greene: whether an ex- 
ecutive hearing without confrontation and cross-examination violates due 
process. 


By a 7-2 margin, the Court held that the Constitution did not require the 
commission to allow the registrars to confront and cross-examine witnesses. 
Employing sweeping language, Mr. Chief Justice Warren focused on the 
harm threatened by the commission, stating that since it could not take 
affirmative legal action against individuals, the commission was an investi- 
gative body and therefore not subject to constitutional procedural safe- 
guards: 


[The commission’s] function is purely investigative and fact-finding. 
It does not adjudicate. It does not hold trials or determine anyone’s 
civil liability. It does not issue orders. Nor does it indict, punish, or 


86 The Commission was directed to “submit interim reports to the President and to 
the Congress at such times as the Commission, the Congress or the President shall deem 
desirable ....” Id. §1975c(b). One function of the Commission was to make findings 
concerning denial of voting rights, id. §§ 1975c(a) (1), 1975d(f), which is a crime: 

Whoever, under color of any law, statute, ordinance, regulation, or custom, 
willfully subjects any inhabitant of any State... to the deprivation of any rights, 
privileges, or immunities secured or protected by the Constitution or laws of the 
United States . .. by reason of his color, or race . . . shall be fined not more 
than $1,000 or imprisoned not more than one year, or both. 

18 U.S.C. § 242 (1964). Obviously, the findings might spur the executive branch to 
take action against reported violators of the law. 

87 Specifically, the plaintiffs challenged those rules 

which provide that the identity of persons submitting complaints to the Com- 
mission need not be disclosed, and that those summoned to testify before the 
Commission, including persons against whom complaints have been filed, may 
not cross-examine other witnesses called by the Commission. 

363 US. at 422. 

38 Id. at 430-31. 

89 A three-judge court was utilized in only one of the two cases consolidated for 
hearing in the district court. Jd. at 422 n.3. 

40 360 U.S. 474 (1959). See text at notes 30-32 supra. 

41 Larche v. Hannah, 177 F. Supp. 816 (W.D. La. 1959). 
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impose any legal sanctions. It does not make determinations depriving 
anyone of his life, liberty, or property.*? 


Moreover, the Chief Justice rejected the argument that possible “irreparable 
damage” to the petitioners’ reputation or indirect loss of employment war- 
ranted extension of constitutional rights of confrontation and cross-exami- 
nation.** 

Mr. Justice Frankfurter concurred in the result on the basis of his own 
view of due process. He found a need to balance “the public interest Con- 
gress sought to meet by this legislation” with “the hazards or hardship to 
the individual that the Commission procedure would entail.” 44 While he 
recognized that the requested safeguards would reduce the risk of harm to 
individuals, he found the commission’s need for free access to secret infor- 
mation more important.*° Messrs. Justice Douglas and Black dissented, argu- 
ing that since the commission was a “device to expose people as suspects or 
criminals,” #* the right of confrontation and cross-examination was con- 
stitutionally required. 

When Jenkins v. McKeithen* arose nine years later, it appeared con- 
trolled by Hannah. Jenkins involved a commission of inquiry created by 
the Louisiana legislature to investigate conditions in labor-management re- 
lations, including various allegations of criminal acts.*® The agency was to 


42 363 US. at 441. 

48 [T]he respondents contend, and the court below implied, that such procedures 
are required since the Commission’s proceedings might irreparably harm those 
being investigated by subjecting them to public opprobrium and scorn, the distinct 
likelihood of losing their jobs, and the possibility of criminal prosecutions. ‘That 
any of these consequences will result is purely conjectural... . However, even 
if such collateral consequences were to flow from the Commission’s investigations, 
they would not be the result of any affirmative determinations made by the Com- 
mission, and they would not affect the legitimacy of the Commission’s investiga- 
tive function. 

363 U.S. at 442-43. ‘The Chief Justice distinguished the Joint Anti-Fascist case, where 


the collateral consequence of harm to reputation was the greatest threat engendered by 
the subversive list, on the ground that the subversive designation constituted an adjudi- 
cation. Id. at 452. Although the Chief Justice did not explain why the subversive 
designation was more adjudicative than the commission report would have been had it 
contained findings of criminal wrongdoing, he apparently distinguished the two situa- 
tions on the ground that the subversive designation constituted a final administrative 
action, while the commission’s findings were preliminaries for later legislative, judicial 
or administrative action. 

44 Id. at 487. 

45 Mr. Justice Frankfurter also placed some faith in the willingness of the agency 
to protect individual rights. Id. at 489. 

46 Id. at 505. Basically, the dissenters pictured the commission proceedings as a trial 
by public opinion. /d. at 500-01. 

47 395 US. 411 (1969). 

48In the plurality opinion Mr. Justice Marshall stated that the statute creating the 
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transmit its findings to the governor and could submit conclusions regarding 
specific individuals.*® Although certain procedural safeguards were granted 
to subpoenaed witnesses, the rights of confrontation and cross-examination 
were specifically withheld.®° A three-judge federal district court dismissed 
the suit on the basis of Hannab,®! but the Supreme Court, while professing 
to “reaffirm the decision in Hannah,” ®? reversed in a 5-3 decision. Mr. 
Justice Marshall, announcing the judgment of the Court,®* recognized simi- 
larities between Jenkins and Hannah, but noted that there were “crucial 
differences” between the two cases which altered the constitutional out- 
come.** ‘These perceived differences were rooted in the accusatory nature 
of the labor-management commission’s proceedings. Thus, while he ad- 
mitted that the “Commission does not adjudicate in the sense that a court 
does, nor does the Commission conduct, strictly speaking, a criminal pro- 


commission “was drafted with Hannah in mind and the structure and powers of 
the Commission here are similar to those of the Civil Rights Commission.” 395 US. 
at 425. The Commission could investigate, but had “no authority to... make... 
binding adjudication with respect to . . . violations.” La. Rev. Strat. ANN. 23:880.7(A) 
(Supp. 1970). The findings were to be of public record, although they could not be 
used as “prima facie or presumptive evidence of the guilt . . . or innocence . . . in any 
court of law.” Id. 

49 [The commission] may, in its discretion, include in its findings the conclusions 
of the commission as to specific individuals or as to the general situation, or as 
to both, and it may make such recommendations for action to the governor as it 
deems appropriate. 

Id. 

50La. Rev. Strat. Ann. § 23:880.10(A) (Supp. 1970) requires that witnesses be 
informed in advance of the subject of the investigation. Subsection (B) provides: 

A witness summoned to appear before the commission shall have the right to 
be accompanied by counsel, who may advise him of his rights, subject to such 
reasonable limitations as the commission may impose in order to prevent ob- 
struction of or interference with the orderly conduct of the hearing. Counsel for 
any witness who testifies at an executive session or at a public hearing may ques- 
tion the witness he accompanies concerning relevant matters. In no event shall 
counsel for any witness have any right to examine or cross-examine any other 
witness but he may submit to the commission proposed questions to be asked of 
any other witness appearing before the commission, and the commission shall 
ask the witness such of the questions as it deems appropriate to its inquiry. 

51 Jenkins v. McKeithen, 286 F. Supp. 537 (E.D. La. 1968). 

52 395 US. at 427. 

58 The Chief Justice and Mr. Justice Brennan concurred in the opinion. Messrs. 
Justice Douglas and Black concurred in the result on the basis of their dissenting 
opinion in Hannah. Indeed, Mr. Justice Black’s concurrence “in much of what is said 
in the prevailing opinion”, id. at 432, seems to indicate that he felt that the prevailing 
opinion had implicitly adopted the dissenting opinion in Hannah, even though Mr. 
Justice Marshall reaffirmed Hannah. Messrs. Justice Harlan, Stewart and White dis- 
sented on the ground that the Louisiana procedure was no different than the one 
specifically upheld in Hannah. Id. at 439-40. 

54 Id. at 425. 
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ceeding,” °° Mr. Justice Marshall found that because the agency was limited 
to criminal investigations, and its findings were not for legislative use, it 
exercised “a function very much akin to making an official adjudication of 
criminal culpability.” 56 

Mr. Justice Marshall thus equated accusatory proceedings with adjudicative 
proceedings in an attempt to fit the labor-management hearings within the 
“adjudicative” test. Even if this equation is accepted, however, it provides 
only a tenuous basis for distinguishing the hearings of the Civil Rights Com- 
mission in Hannah. The labor-management commission was considered 
accusatory in nature because it concentrated solely on investigations of vio- 
lations of criminal law. Although the Civil Rights Commission was also em- 
powered to investigate and report upon specific criminal violations,” it was 
deemed non-accusatory, apparently because it was given additional duties. 
The fallacy of this analysis is that if an individual’s rights are violated because 
of the focus of the investigation upon his alleged criminal activities, it should 
be irrelevant that the commission is engaging in other activities at the same 
time. Mr. Justice Marshall found that the labor-management commission 
was accusatory because it was “used to find named individuals guilty of 
violating the criminal laws of Louisiana and the United States and to brand 
them as criminals in public.” °8 Likewise, the lower court in Hannah found 
that “plaintiffs .. . have been charged with, and are under investigation 
for, criminal conduct, and are to be examined in connection with offenses 
constituting federal and state crimes.” °° Thus, the powers actually exer- 
cised by the Civil Rights Commission in Hannah were little different from 
those exercised by the labor-management commission in Jenkins. 

Even if the inconsistent results in Jenkins and Hannah could be recon- 
ciled, it is difficult to ascertain why Mr. Justice Marshall reaffirmed the 
sweeping language of Hannah. The majority opinion in Hannah recognized 
that such consequences as public opprobrium, loss of employment and possi- 
ble criminal prosecution were merely “collateral” and worthy of no constitu- 
tional attention; only direct legal results of affirmative commission determi- 
nations were considered sufficient to require procedural safeguards.© Yet, 
Mr. Justice Marshall was able to distinguish the labor-management commis- 
sion in Jenkins, despite the fact that the commission was not empowered to 


55 Id. at 427. 

56 Id. 

57 See note 36 supra. 

58 395 US. at 428. 

59 Larche v. Hannah, 177 F. Supp. 816, 822 (W.D. La. 1959). Although Mr. Chief 
Justice Warren’s majority opinion in Hannah termed the lower court’s findings as to 
harm “conjectural,” the “conjectural” label apparently applied only to findings as to 
harm, and not to the scope of the Civil Rights Commission’s investigation. See note 43 
supra and accompanying text. 

60 363 US. at 443. 
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make the direct determinations affecting legal rights that were described in 
Hannah. Since the Jenkins commission could make no such determinations, 
the only harm that could flow from its activities was the loss of reputation 
and possible criminal prosecution that Hannah characterized as collateral. 
The only possible explanation for Mr. Justice Marshall’s inconsistency is 
his reliance on the balancing test advanced by Mr. Justice Frankfurter in 
Hannah. Mr. Justice Frankfurter attempted to balance the public interest 
that Congress sought to serve against the hazards to the individual implicit 
in commission procedures.*1 While a balancing test makes the two decisions 
theoretically reconcilable, balancing in constitutional cases has the serious 
defect of allowing constitutional protections to vary with the individual 
Justice’s view of the importance of the various interests involved. Moreover, 
the unpredictability of a balancing test is increased when, as seems to have 
occurred in Jenkins, the Court engages in a balancing approach without ex- 
plicitly stating that it is doing so. 


TOWARD A WoRKABLE APPLICATION OF DUE Process To EXECUTIVE HEARINGS 


The Hannah Court endorsed failure to grant confrontation and cross- 
examination on the theory that investigatory commissions do not directly 
usurp formal legal rights. Yet, while investigatory bodies do not make bind- 
ing legal adjudications, their activities may inflict grave practical harm on 
individuals. Commission proceedings are often subject to substantial pub- 
licitv.© and findings carry significant weight in the public eye because of 
the trial-like nature of the proceedings. Therefore, if commission determina- 
tions are detrimental to any specific person, the ensuing social and economic 
consequences may be more harmful than the results of a “formal” adjudica- 
tion.® 

If Hannak’s narrow interpretation of adjudication is utilized, the practical 
harm that can result from executive hearings is of no constitutional sig- 
nificance. However, the Court’s opinions in Joint Anti-Fascist, Greene and 
Jenkins appear to take a broader view of the nature of constitutionally pro- 
tected injury, implying that impaired reputation and loss of economic op- 
portunity are constitutionally recognizable injuries. This wider concept 


61 Jd. at 486-93. 
62 Mr. Justice Douglas’ dissent in Hannah related how proceedings may be the sub- 
ject of press attention. 363 U.S. at 500. 
63 Mr. Justice Black’s dissenting opinion in Barenblatt v. United States, 360 U.S. 109, 
153-54 (1959), recognized the harm which may result: 
The punishment imposed is generally punishment by humiliation and public 
shame. There is nothing strange or novel about this kind of punishment. It is 
in fact one of the oldest forms of governmental punishment known to mankind; 
branding, the pillory, ostracism and subjection to public hatred being but a few 
examples of it. 
64 See text at notes 24-32, 47-58 supra. 
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of harm is preferable for several reasons. First, the reputational harm which 
may result from investigations can cause substantial individual suffering.® 
Moreover, adverse findings and testimony can have serious economic effects. 
If the public believes that an individual has engaged in activities which are 
the subject of general condemnation, he may find it difficult to secure a 
job.*° In other contexts, courts have recognized harm to reputation and 
limitation of opportunity as actionable damages; the fact that defamation is 
remediable by money damages indicates that the law sees impaired repu- 
tation as a deprivation of property.*’ In addition, the Supreme Court has 
long held the right to employment to be within the “liberty” and “propertv”’ 
concepts of the due process clause.6* Although investigative hearings do 
not directly deprive an individual of his job, they can still trigger loss of 
employment. Such hearings therefore can effect a constitutionally recog- 
nized harm and should be subject to due process safeguards, notwithstand- 
ing the absence of a formal decree. 

It is important, however, that the rights of confrontation and cross-ex- 
amination not be applied indiscriminately to executive hearings. Where no 
determinations concerning specific persons are made, or where the potential 
findings will not be detrimental to the individual, there is no necessity for 
constitutional safeguards. More importantly, as Mr. Chief Justice Warren 
recognized in Hannah,® indiscriminate procedural safeguards could shackle 
the investigative process and deprive government of the free flow of infor- 
mation on which it depends. Therefore, any constitutional shield must 
protect citizens when real harm can result from commission findings, but 
must at the same time allow commissions to pursue their norma] business 
free from unnecessary procedural requirements. 


The Supreme Court Solution 


The Hannah v. Larche view of due process in executive hearings has the 
advantage of providing an absolute standard. Under Hannah the right to 
confrontation and cross-examination need not be afforded unless the com- 


65 Cf. Rourke, Law Enforcement Through Publicity, 24 U. Cut. L. Rev. 225, 238, 240 
(1957). 

66 This effect has been most evident in the security cases, see note 27 supra, but the 
same result obtains wherever sufficient damage to reputation takes place. See Rourke, 
supra note 65, at 226. 

67 W. Prosser, Torts 754-828 (3d ed. 1964); cf. id. at 829-32; Warren & Brandeis, 
The Right to Privacy, 4 Harv. L. Rev. 193, 196 (1890). 

68 Schware v. Board of Examiners, 353 U.S. 232, 238-39 (1957); Peters v. Hobby, 349 
US. 331, 352 (1955) (concurring opinion); Dent v. West Virginia, 129 U.S. 114, 121 
(1889); see Slochower v. Board of Higher Educ., 350 U.S. 551 (1956). 

69 363 USS. at 443-44. 

70 See 1 K. Davis, stzzpra note 14, at § 3.02. 
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mission can make a formal decree affecting legal rights.71 However, Hannab 
provides no protection against such practical harms as damage to reputation 
and loss of employment. Thus, the more flexible Jenkins approach, which 
recognizes harm other than formal legal determinations,’ is preferable. 

However, the Jenkins view has several flaws. First, since the decision 
specifically reafirms Hannab,"? the Hannah standards could be utilized in 
future cases, while Jenkins is distinguished on the ground that the labor- 
management commission was authorized solely to investigate criminal acts.74 
Second, the Jenkins emphasis on accusatory hearings allows lower courts 
considerable leeway and gives them little guidance, since the Court supplied 
virtually no criteria for defining an accusatory body. Third, and most im- 
portant, the Jenkins inquiry focuses upon the nature of the commission, 
rather than the nature of the harm threatened to the individual. Although a 
judge must examine a commission’s enabling legislation to determine if due 
process must be afforded, the legislative mandate of the commission will not 
necessarily determine whether harm will accrue to individual citizens. A wit- 
ness before an “investigative” civil rights commission could easily suffer harm 
where testimony and findings arouse public disapproval, while many per- 
sons examined by an “accusatory” labor-management commission could 
escape unscathed. Thus, although the Court concerned itself with the nature 
of the hearings, it lost sight of the reason for the complaint—threatened 
harm to a particular individual. 


Mr. Justice Frankfurter’s Balancing Test 


Although Mr. Justice Frankfurter’s balancing test has the virtue of being 
more flexible than the absolute approach taken by the Court in Hannah, 
there are constitutional problems in the approach which require its rejection. 
The central flaw is that balancing places constitutional and public policy 
considerations on the same level. Although the Constitution forbids de- 
priving persons of liberty and property without due process of law, Mr. 
Justice Frankfurter’s test would allow the procedures inherent in due process 
to be balanced away by “weighty” policy considerations. Such balancing 
of constitutional guarantees is dangerous because, depending upon who is 
holding the scale, balancing may advance or retard policies which can un- 
dermine constitutionally guaranteed liberties.7% As a result, it is wiser to 


71 See notes 33-46 supra and accompanying text. 

72 See text at notes 51-56 supra. 

73 395 US. at 427. 

74 See Sinatra v. New Jersey State Comm. of Investigation, Civil No. 1409-69 (D.N.]J., 
Jan. 9, 1970); Zicarelli v. New Jersey State Comm. of Investigation, Civil No. A-57/58/59 
(N.J., Jan. 20, 1970). 

75 Mr. Justice Douglas criticized Mr. Justice Frankfurter’s “elastic concept” of due 
process in his dissenting opinion in Hannab: 7 

Due process under the prevailing doctrine is what the judges say it is; and it 
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adjudge certain rights to be absolute,’* incapable of being balanced away 
by strong policy. The reason that constitutional guarantees exist is to pro- 
tect individuals from destructive public policies, regardless of how “weighty” 
these policies might appear to five sitting Justices. 


Secrecy 


A third solution aimed at protecting individuals from harm threatened 
by investigations is to hold hearings in private.’ This approach supposedly 
protects citizens from public vilification, while permitting commissions to 
exercise their powers unhampered by procedural slowdowns.”® If proceed- 
ings were held in private, much possible harm to reputation would be 
eliminated. Curtailment of press coverage might remove incriminating state- 
ments from the news and reduce the sensationalizing that sometimes accom- 
panies hearings. Additionally, the aura of importance and finality which 
sometimes surrounds investigations exposed in the media would be reduced.” 

Secrecy, however, does not guarantee protection. Most findings will 
eventually become public record and accessible to the press.8° Moreover, 


differs from judge to judge, from court to court. This notion of due process 
makes it a tool of the activists who respond to their own visceral reactions in 
deciding what is fair, decent, or reasonable. 


... The answer turns on the personal predilections of the judge; and the 
louder the denial the more evident it is that emotion rather than reason dictates 
the answer. This is a serious price to pay for adopting a free-wheeling con- 
cept of due process .... 

363 US. at 505-06. 

For a discussion of a similar ad hoc balancing test in a first amendment context, see 
Emerson, Toward a General Theory of the First Amendment, 72 Yate L.J. 877, 912-14 
(1963). 

76 Criticizing the Court’s balancing of first amendment rights in Barenblatt v. United 
States, 360 U.S. 109 (1959), Mr. Justice Black stated: 

[U]nless we once again accept the notion that the Bill of Rights means what it 

says and that this Court must enforce that meaning, I am of the opinion that our 

great charter of liberty will be more honored in the breach than in the observance. 
Id. at 143-44 (dissenting opinion). 

77 47 CornELL L.Q. 71, 76 (1961); see Kennedy v. Justice of the Dist. Court, 252 N.E.2d 
201 (Mass. 1969). Both Congress and the Louisiana legislature apparently also felt that 
privacy could solve the problem of public defamation. See 42 U.S.C. $1975a(e) (1964); 
La. Rev. Stat. ANN. § 23:880:12 (Supp. 1970). 

78 47 Cornet L.Q. 71, 76-77 (1961). 

79 See notes 62-63 supra. 

80 The Labor Management Commission in Jenkins was directed by statute to “pub- 
licize its findings” in addition to reporting to state officials. La. Rev. Srat. ANN. 
§ 23:880.7 (Supp. 1970). Although the statute creating the Civil Rights Commission 
did not specifically direct it to make its findings public, the press apparently had access 
to its reports. Mr. Justice Douglas stated that secret sessions would be little comfort 
to an accused “after the Commission’s findings, based on such untested evidence, were 
publicized across the Nation.” 363 US. at 497. 
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secrecy can increase rather than reduce press interest. Reporters will con- 
sider it their duty to discover what is going on behind closed doors, and 
occasionally be successful in finding out. The unsuccessful may speculate 
or fabricate, thereby increasing the danger of harm to the individual. 

In addition to practical limitations, there are policy reasons why secrecy 
in investigative hearings should be avoided. The press often provides strong 
protection against government infringement of individual rights by forcing 
officials to proceed in a neutral manner and illuminating situations where 
facts have been distorted and determinations made for political or dishonest 
reasons.* As Mr. Justice Douglas noted in Hannah, secret investigations 
“are often the beginning of tyranny as well as indispensable instruments for 
its survival.” §? Moreover, even if it were granted that secrecy would con- 
stitute a workable protection for individual rights, private investigative 
hearings would have diminished educational value. Hearings provide infor- 
mation for legislators and the executive, but they are equally valuable as 
devices to inform the public of issues that require action and to marshall 
support for needed legislation. 


A Proposed Test 


The proposal would require that confrontation and cross-examination be 
granted any time an individual can show that an investigation will center 
on him in such a way as to threaten harm. This would shift the focus of 
the inquiry away from the abstract nature of the commission, emphasized 
in Hannah and Jenkins, to the more concrete issue of the relationship be- 
tween the commission and the complainant.®* The showing of harm would 
first be made to the commission itself, which ideally would grant the pro- 
cedures if satisfied that substantial injury is threatened. If the safeguards 
were erroneously disallowed by the commission, appeal could be made to a 
court, which would grant injunctive relief after a de novo factual hearing.®4 


81 The newspapers, magazines and other journals of the country, it is safe to say, 
have shed and continue to shed, more light on the public and business affairs of 
the nation than any other instrumentality of publicity; and since informed public 
opinion is the most potent of all restraints upon misgovernment, the suppression 
or abridgment of the publicity afforded by a free press cannot be regarded other- 
wise than with grave concern. 


Grosjean v. American Press Co., 297 U.S. 233, 250 (1936); cf. M. Forxoscu, Constitu- 
TIONAL Law 404 (1963). 

82 363 US. at 496 (dissenting opinion), quoting In re Groban, 352 US. 330, 352-53 
(1956) (Black, J., dissenting). 

83 The inquiry must, of course, focus on the nature and mandate of the commission as 
well. However, all persons involved in the hearing would not be afforded confronta- 
tion and cross-examination merely because the commission is accusatory. 

84‘The court, to save time, should rely mainly on the record made in the hearing 
before the commission, supplementing this evidence only when the court found that 
it wanted to see more than the “cold record” or when a party could show that new 
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_ The proposal recognizes that serious and substantial harm may result from 
investigative hearings and that confrontation and cross-examination are essen- 
tial to protect the individual. On the other hand, where no such threat to the 
individual is presented, the investigatory body would not be constitutionally 
required to grant the procedures. Thus, procedural freedom is retained, but 
not at the expense of constitutional rights. Moreover, since the proposed test 
focuses on the complainant, commission procedures would not be invalidated 
indiscriminantly, but only where the hearings present a serious and substan- 
tial threat of harm to the individual.%5 

Critics, however, could voice several possible objections against this pro- 
posal: first, the nature of harm is too broad and subjective to allow precise 
determinations that harm is threatened. Second, no provision is made for 
giving notice to individuals that the investigations are focusing on them, 
thereby enabling them to make effective protest. Third, if a hearing focused 
on a large group of people, confrontation and cross-examination might 


cripple the hearing. 


Nature of the Harm 


To persuade a court or commission to allow confrontation and cross- 
examination, the complainant must show that the hearings present a rea- 
sonable threat to his well-being. Proof of a reasonable threat would entail 
a showing that the commission is designed to expose either alleged criminal 
activities or noncriminal activities that will result in substantial loss of repu- 
tation and concomitant economic injury. Relevant proof would include a 
subpoena calling the individual to testify on matters which could prove 
harmful, statements of commission members concerning the nature of the 
inquiry, charges of misconduct filed against the citizen with the commission 
or some other institution, surrounding circumstances—including the identity 


evidence, not available at the time the commission made its determination, was now 
available. 

85 ‘The proposal may closely follow the thoughts of Messrs. Justice Douglas and Black, 
who dissented in Hannah and concurred in Jenkins. Although the two Justices have 
not set forth any “test,” they have expressed themselves in such a way as to appear 
amenable to this solution. The Justices, though appearing rather absolute in their cry 
for confrontation and cross-examination in Hannah, made the demand only on the basis 
of the facts presented. Mr. Justice Douglas’ dissent stated: 

When the [federal government’s] guns are leveled at a citizen on charges that he 
committed a federal crime, it is for me no answer to say that the only purpose 
is to report his activities to the President and Congress . . . . Our Constitution 
was drawn on the theory that there are certain things government may not do 
to the citizen and that there are other things that may be done only in a specific 


manner. . . . When the Federal Government prepares to inquire into charges 
that a person has violated federal law, the Fifth Amendment tells us how it can 
proceed. 


363 US. at 500. 
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of others summoned to testify and the factors which led to the inquiry—and 
statutory or historical evidence reflecting the nature of the commission. If 
the evidence shows that criminal activities are being investigated, the court 
should presume that harm is threatened. If noncriminal activities are in- 
vestigated, however, the court would be required to determine whether 
injury might result from the investigation. This decision would be based on 
a number of factors, including the mood of the public, the context and 
nature of the investigation, and the moral implications of adverse findings. 
The inquiry will necessarily be a case-by-case examination of activities 
capable of eliciting public scorn, similar to the law of libel per se. 

Finally, the citizen must show that the investigation centers upon him 
individually or may reasonably be expected to affect him substantially. 
This requirement would entail proving that the complainant is a subject of 
inquiry, making it likely that the commission will report on his activities. 
Much of the evidence relating to the commission’s purpose would also be 
relevant to a showing of focus; especially relevant would be charges of 
misconduct and the circumstances surrounding the investigation. If charges 
have been filed against the individual or it can be shown that the investiga- 
tion is centered on a topic which must involve him, the court should pre- 
sume that the hearings substantially affect him. A person summoned merely 
as a witness, however, would not be allowed cross-examination, just as 
witnesses in courtroom trials are similarly unprotected. 


Notice 


If the subject of the commission’s investigation does not receive notice of 
the hearings, the proposal is incapable of protecting him from threatened 
harm by affording him confrontation and cross-examination. This situation 
may arise where the individual does not know that the hearings are being 
conducted, that he is the subject of investigation, or that there is a likelihood 
of substantial harm. 

Although the proposal fails to prevent individual harm absent notice, this 
deficiency should not militate against its adoption for several reasons. First, 
it is unlikely that an individual who is the focus of a public commission in- 
vestigation will fail to learn of the hearings and their character. In most 
cases, the individual himself will be called to testify; if not, subpoenas of 
records, friends and associates, as well as public coverage of the hearings, 
will usually give him constructive notice of the investigation. Second, notice 
is equally important in the Court’s approach under Hannah and Jenkins. A\l- 
though the Court’s immediate inquiry focuses on the character of the in- 
vestigating body,®° a person threatened by the investigation must still have 
notice of the hearings so that he can complain. Finally, if the subject of 


86 See text following note 74 szpra. 
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inquiry does not receive notice of the hearings, the remedies available to a 
court are meaningless. ‘The complaint will not be brought until findings 
have already been made, but since there has been no legally binding de- 
termination, a court will accomplish nothing by “reversing.” Although a 
court could require a new adjudication of facts in either an administrative 
or judicial forum, the proceeding would be a formality unless the com- 
plainant could confront and cross-examine witnesses to test the commission’s 
findings. But commission members are normally protected from liability and 
therefore will have no incentive to defend their findings,®’ and the only 
other possible defendants—the witnesses—are equally uninterested in de- 
fending the commission’s findings and will be difficult to locate. Thus, any 
post-finding readjudication of the facts will lack credibility. Similarly, pre- 
fact-finding relief is also ineffective since it requires a broad injunction 
issued by a court on its own initiative, barring the hearings absent notice to 
all threatened parties so they may bring suit. Such an order would raise 
questions of a court’s power to act absent a case or controversy,** and 
would place an undue burden on commissions that do not focus on a 
particular individual. 


Focus on Large Numbers of Persons 


The third objection concerns investigations which inquire into the activi- 
ties of large numbers of people. Some of these hearings, especially those 
investigating criminal activities, may focus on those individuals who are 
the objects of the inquiry in a manner that arguably threatens harm. In 
such a situation, extending confrontation and cross-examination to every- 
one could completely disrupt the hearings by allowing repeated, similar 
cross-examinations by numerous attorneys, each representing a different 
threatened party. Where such a complete destruction of the hearing might 
result, courts would be reluctant to grant everyone elaborate procedural 
rights. An alternative approach could be adopted if the court were satisfied 
that one attorney or a small group of attorneys, acting for the entire group 
of persons who are objects of the examination, would adequately protect 
their rights. Then, the cross-examination process would not be so ex- 
tensive as to disrupt completely the hearings. If, however, a single attorney 
cannot adequately represent the entire group, confrontation and _ cross- 
examination should be extended to each person who can demonstrate that 
he is threatened by the hearings. Public desire for conduct of investigations 
must not be deemed more important than preservation of individual rights.% 


87 W. Prosser, Torts 801-04 (3d ed. 1964). 

88 See C. Wricut, FeperaAL Courts 39-40 (2d ed. 1970). 

89 There would have to be common issue of law or fact binding together the 
individuals who spoke through one attorney. Cf. Fep. R. Civ. P. 23. 

90 See text at note 75 supra. 
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CoNCLUSION 


The question of when a person subject to scrutiny in an investigative 
hearing should be allowed to confront and cross-examine adverse witnesses 
has received no satisfactory answer. The Supreme Court has issued con- 
flicting decisions on the issue and has been unable to command a majority 
in any of the relevant cases. The implicit recognition in Jenkins that harm 
resulting from informal legal adjudications can invoke constitutional rights 
to confrontation and cross-examination is a step in the right direction. How- 
ever, since Jenkins does not clarify the relationship of that opinion with 
Hannah, the Court should soon elaborate and resolve some of the confusion 
caused by Jenkins®! by explicitly recognizing that harm from other than 
formal adjudications should be constitutionally protected. Moreover, the 
Court should restructure its inquiry from the nature of the commission to- 
ward the nature of the harm threatened to the individual filing the com- 
plaint. This approach would protect individuals from the real harm that 
executive hearings can cause, while freeing commissions from blanket pro- 
cedural restrictions that could shackle their information-gathering function. 


M. R. F. 


ee Re ee a re 
91 We are by no means clear what the precise ratio decidendi [of Jenkins] is, or that 
the decision . . . has any necessary application to our investigatory inquest pro- 
cedure .... We hope that the Jenkins case will be materially clarified before 
we are again confronted by it. 
Kennedy v. Justice of the Dist. Court, 252 N.E.2d 201, 207 (Mass. 1969). See cases 
cited at note 74 supra. 
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